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Abstract 
2019 AAA LEXIS 210 

Issues and Concepts Addressed: Terminations for Irreputable Conduct and Behavior; 

The Similarily Situated concept in Disparate Treatment Claims; The Effects that Brady 

and Giglio Standards Have on the Just Cause Principles In Arbitration Cases; and, Just 

Cause Principles Require An Individual Analysis of Mitigating Factors. 

The Case 
While off duty, a 13-year veteran police Grievant was arrested by another department 

for OMVI and Interfering with Police. An Internal Affairs Investigation provided 

uncontested findings that resulted in charges and termination for violating the Police 

Department’s Code of Conduct, i.e., Conduct Unbecoming and Employee and Arrest 

and Conviction of Any Misdemeanor. Specific misconduct and behavior included: 

• Intoxication 

• Using racial slurs 

• Displaying racial animus 

• Resisting arrest 

• Requests for Special Treatment From A  Police Grievant 

• Threatened Retaliation on Grievants of Another Department 

 

The City’s Position 
The City recognized that the Grievant had no previous disciplinary record; was the 

recipient of three Department Merit Awards and a Unit Citation. However, because of 

the City’s perceived seriousness of the Grievant’s misconduct, the permanent damage 

to his credibility under Brady and Giglio standards, the weakening of the public’s trust; 

and, the threat to the Department’s legitimacy, the decision to terminate the Grievant 

was warranted. 

 

The following records were introduced as relevant to the case. 

Training 

• Stress Management/PTSD Wellness 

• Suicide Recognition 

• EAP/Suicide Prevention 

• Cultural Diversity   

• Police Authority and Discretion 
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• Fair and Impartial  Policing 

• Community  Policing-Police & the Public Crimes Motivated  by  Bigotry  or  Bias   

• Hate Crimes 

 

Work History 

The Grievant had an extended history, from 2007-2017, of absenteeism and therapy 

related to PTSD and alcohol abuse. 

 

The City claimed cause for termination existed because: 

 

1. Department policies are intended to ensure equitable, uniform, and judicious 

treatment of all employees. 

2. Facts and circumstances, in this case, justified not taking disciplinary action per 

the Department’s established Discipline Penalty Assessment Guidelines. 

3. The Grievant was treated similarly (i.e., terminated) to others for using racial 

epithets in the presence of other law enforcement officers while intoxicated off 

duty. 

 

The Union’s Positions 
1. No excuses were offered for the Grievant’s behavior; it resulted from years of 

untreated stress and workplace management. The Grievant has a “high degree of 

remorse” for his actions. 

2. Had the City followed its policies and procedures, perhaps the Grievant would have 

received the treatment he needed earlier in his career. 

3. The Union grieves the penalty imposed, not the disciplinary offenses committed. 

4. The City’s comparison between the Grievant’s termination and a previous Officer’s 

termination was flawed. The Union made the following comparisons: 

a. The Grievant had a recommendation from the Hearing Grievant for 
discipline less than termination. Grievant A did not. 

b. The Grievant has maintained his sobriety. Grievant A did not. 
c. The Grievant was diagnosed by a licensed professional with PTSD. 

Grievant A was not. 
d. The Grievant was diagnosed by a licensed professional for alcoholism. 

Grievant A was not. 
e. The Grievant was in a Grievant involved shooting. Grievant A was not. 
f. The Grievant received a letter from EAP. Grievant A did not 
g. Grievant A was referred to EAP. The Grievant was not. 
h. The Grievant stayed truthful and transparent during the grievance 

proceedings, including the Internal Affairs interview, departmental 
hearings, and the arbitration. Grievant A was not. 
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Arbitrator’s Findings 
The Arbitrator limited the findings to answer this question, “Whether the City 

carried its burden of proof in establishing just cause for imposing the penalty 

of termination?” (page 57) 

Four Mitigating issues were decisive in the case: 

1. Post-Traumatic Stress Syndrome (PTSD) 

2. Comparative Discipline 

3. Impact of Brady/Giglio on police termination decisions 

4. Reinstatement: Public Trust 

Post-Traumatic Stress Syndrome (PTSD) 

The Arbitrator noted: “The principle of just cause, however, still requires that 

discipline be tailored to the individual, and not just to the misconduct.” (page 

62).  

The City showed the Department provided PTDS related training to 

Grievants; and, the Grievant had a long history of medical treatment and 

absenteeism manifesting signs and symptoms of PTSD. The Grievant had 

sought help and showed signs of stress three days before the incident. 

However, the City failed to persuade the Arbitrator, with facts, that they did 

conduct an “Individual Analysis,” which produced “Clear and Convincing” 

evidence that the decision to terminate outweighed the decision to mitigate 

termination.1 

Comparative Discipline 

Because the City claimed that the Department had precedence for the 

termination in a case similar to the Grievant’s circumstances, the Union 

presented an extensive listing of relevant dissimilarities between the two 

terminations. 

1. The City A  Police Department had employed the Grievant for 12 years 

at the time of the incident. Grievant A was employed for 8. 
2. The Grievant does not possess any disciplinary record. Grievant A had 

an extensive discipline record to include domestics. 
3. Grievant A said derogatory words to a black security guard and in front 

of other patrons while in a public setting at Casino. The Grievant 

comments were said in a non-public setting. The security guard and 

 
1 Evidence indicating that the thing to be proved is highly probable or reasonably certain. It is a 
greater burden than preponderance of the evidence, the standard applied in most civil trials, but 

less than evidence beyond a reasonable doubt, the norm for criminal trials.  (2014). United 

States: Thomson Reuters. 
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manager from the Casino testified against Grievant A at the arbitration 

as to what they witnessed. 
4. The Grievant had a recommendation from the Hearing Grievant for 

discipline less than termination. Grievant A did not. 
5. The Grievant has maintained his sobriety. Grievant A did not. 

6. The Grievant was diagnosed by a licensed professional with PTSD. 

Grievant A was not. 
7. The Grievant was diagnosed by a licensed professional for alcoholism. 

Grievant A was not. 
8. The Grievant was in a Grievant involved shooting. Grievant A was not. 

9. The Grievant received a letter from EAP. Grievant A did not. 
10. Grievant A was referred to EAP. The Grievant was not. 

11. The  Grievant stayed truthful and transparent during the grievance 
proceedings, including the Internal Affairs interview, departmental 

hearings, and the arbitration. Grievant A was not. 
 

Impact of Brady and Giglio 

The City asserted that because the Grievant’s behavior doubted his integrity, 

termination was inevitable under Brady and Giglio standards for all practical 

purposes. 

The Union persuasively argued that Brady and Giglio’s standards do not 

require police officers to be terminated and included a City-produced listing 

of 31 officers with various types of infractions that had possible Giglio issues. 

Five of these officers were later promoted.  

Furthermore, the Arbitrator found that “Nothing in the holdings of Brady or 

Giglio or successive decisions requires an employer to terminate employees 

on a wholesale basis because their personnel files reflect certain types of 

discipline. The presence of a Giglio issue does not mean that the traditional 

just cause analysis must be supplanted. It remains proper to take into 

account circumstances such as length of employment, previous discipline, 

the severity of the misconduct, likelihood of future misconduct, how  prior  

cases  were  handled,  and  whether  less  severe  discipline  would  be  

sufficient punishment and deterrence.” (page 71) 

Reinstatement and the Public’s Trust 
The City argued that reinstating the Grievance would damage the public’s 

trust in the Police Department. However, while opposed to the Grievant’s 

racial, ethnic slurs and unacceptable behavior, public reaction in the 

published media did not indicate that termination is “the only appropriate 

punishment. By handling this incident with transparency, the City has 
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already taken steps to build trust between the City A Police Department and 

the public.” (Page 73) 

Elements of Just Cause principles require considerations of misconduct and 

relevant mitigating factors in the case. 

Arbitrator’s Award 
The Grievance is sustained. Reinstatement is conditioned on The Grievant’s 

reinstatement will be conditioned upon the Therapist or another therapist if 

he has started seeing someone else since September 25, 2018, confirming 

his continuing or completed treatment. Once that confirmation is received, 

the City A  Police Department may require the Grievant to undergo a fitness 

for duty physical and complete additional Fair and Impartial  Policing 

training. The Grievant will have no entitlement to his former Detective position, 

and his reinstatement will be to a position determined by the City A  Police Department. 

His reinstatement will be without back pay, and the period of his absence will be 

reflected as a suspension. 
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